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Any person aggrievéd by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

TR T T GO ST

Revision application to Government of India:

. (1) e STITeA o ST fad, 1994 &l &TRT STqq e SaTq T HTHEAT o a1 o Toh &RT @0

Y- F TAH TG & Aqaid Qe snae e+ wie, W aweare, B deers, e [,
==t w1, sheer Sro e, e v, 7% Rt 110001 #°1 & st =R -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '

() e B i e o U g ar & Rl wvenTe AT ot ey ¥ v Bt
ISR § @YX HUSHIR H HIA o SITd gU AR #, A7 Rl SosTIR a7 wve # =1y ag faveft swrearr &
7T forell HOSTIR & g1 HIeT 6T IR 6 < g3 &l

fn case of any loss of goods where the loss occur in transit from a factory to a
Warehduse,or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse. .
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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- Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .

(2) ¥R Seured Yo (rfie) Rammesd, 2001 F Faw 9 % siwta RRAEE o dear 3-8 a1
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" The above appiication shall be made in duplicate in Form No. EA-8 as specified -

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment ofi prescribed| fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmaﬁﬁ%mwﬁmwwwmmmmaﬁmmw-_m'Wrcrrm?r
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

 offar g, ST SeaTE (o Td AT R ardteiter =R 3 Ry srfier-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥ Searen o A, 1944 $it aRr 35-401/35-% % sieia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sl afteee § qaT a3 srera Y srfier, srfier & A § €T o, S Iera -

9o U@ AATR adieny i (Rreee) A otk &efte fifsw, sFemem § 2nd A, AgATET
o, T, MREERR, AgaeEE-3800041

| .
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 2?80004.
In case of appeals other than as menticned above para. '

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank

draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the

2

. Qﬁﬁb CEN YR,"::%P/
& I
; & ¢

-




h",;‘yal

place where the bench of any nommate pu% ctor bank of the place where the bench

of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
- the Appellant Tribunal or the one application to the Central Govt. As the case may be,

. is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e ASREE 1970 I9T SOTE S et -1 % siavta Retia e amgam s e
A7 e FATRAT Ao TR F e # & 7% &t T TR € 6.50 3 &7 ey e foae
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T AR WA ATHAT ST =07 T Arer Pl i AR ofr e e G srar g <
ST, AT ST e T Helree srfieftar wqranfireeer (Fratfafd) Faw, 1982 ¥ RfRw 3]

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

i

(6 T sy, S ST s e e et TR (Riede) o S el e
FaeAHT (Demand) T &€ (Penalty) T 10% T& ST AT AMAT gl GIeA(Th, SATEHaH O ST 10
FUE F‘ﬂlgl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

AT ST (o SR YATHR 3 ST, AT T Faed i AT (Duty Demanded) |
(1) @< (Section) 11D F Tga Reifka Ty,
(2) forT ITere Avae wiee Fi i,
(3) Tae wiee T % Faw 6 % aga 3 afn

g I T wifer erfier § g OF T T qereT ¢ ardfier ariier e 3 g o e amr R
AT

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () T& e ¥ AR arfier SR % qoer oTet Ao AwraT e AT e R @ ar #i Ry g
907 % 10% AT TR 3R @1 e a0 FaTied 31 ad 308 & 10% YT R 6T ST hell gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
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ORDER-IN-APPEAL |

The present appeal has been filed by M/s. Narayan Industries, Plot No 1303/1,2,
Phase-IV, G.I.D.C., Naroda, Ahmedabad (hereinafter referred to as “the appellant”) against
Order-in-Original No. 428/AC/DEMAND/2022-23  dated 18.01.2023 passed by The
Assistant Commissioner, Central GST & Central Excise, Division I, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2, Briefly stated, the facts of the case are that the appellant are holding Central Excise
Registration No AABFN2415KXMO001(Now GSTN 24AABFN2415K1ZK and engaged in
manufacturing of Copper Phthalocyanine Blue(CPC Blue) and Pigment Alpha Blue. A fire
incident broke out in the above said premises on dated 01.03.2017.The appellant informed the
same to the jurisdictional range superintendent . Panchanama dated 07.03.2027 was drawn
aécording to which Stock of inputs as such, input contained in semi-furnished gioods &
finished ‘goods and capital goods were destroyed in the fire accident. Duty amount Rs.
24,57,891/- was involved on the inputs destroyed in fire. While going through the PLA
register for the month of March-2017, it was noticed that the appellant have debited Rs.
' 24.07,891/- under the Head of Basic Excise Duty, Rs. 35,000/- under the Head of Education
Cess and Rs. 15,000/ under the Head of S. & H.E. Cess(Total Rs. 24,57,891/- vide Entry No
21 dated .It was noticed that there was no stock of inputs destroyed in fire on which Cenvat
credit of Edu. Cess and SHEC was availed by them. All the inputs were procured under
invoices issued after 01.03.2015, i.e. the date froin which E.C and SHEC were not eligible for
payment of Central Excise duty. Therefore, the appellant should have paid the amount Rs.
50,000/- (E.C. Rs. 35,000/- + S.H.E.C. Rs. 15;000/—) from the Head of Basic Excise Duty

which has not been paid by them.

. 3. Further, during the fire incident, some capital goods were also destroyed. The appellant had
availed Cenvat credit of Rs. 17,71,377/- on the above capital goods which wete procured
during the period from 2013 to 2017.Cenvat credit-on the depreciated value of capitall goods
was worked out to Rs.14,79,819/-. The appellant submitted that they have used the capital
goods in their factory and the same were destroyed in fire and converted into scrap. The scrap
was taken away and auctioned by the insurance company. Not considering the above
submission they were issued the SCN F. No. IV/12-02/Narayan Inds/17-18 proposing the

demand:

(i) of Rs. 50,000/~ not paid frem the ‘correct Head”Basic Excise Duty” along with interest,
Penalty under Section 11AC(1)(c) and Penalty under the provisions of Rule 25 of the Central

Excise Rules,2002 and
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(i) of Cenvat Credit Rs. 14,79,81:‘9:/&—;‘1;1%;4;%91}3%13911 the removal of capital goods damaged in
. fire accident along with interest and penalty under Section LTAC(1)(c) and Penalty under the

provisions of Rule 25 of the Central Excise Rules,2002.

2.1 Not consideringthe reply dated 16.12.2022 (iled by the appellant, The adjudicating
authority confirmed the demand of Rs. 50,000/~ not paid from the correct Head"Basic Excise
Duty” under Section 11A(4) of CEA,1944 along with interest under section 11AA, (i)
~ Imposed Penalty of Rs. 50,000/~ under Section 11AC(1)(c) and (ii) Penalty of Rs. 50.000/-

under the provisions of Rule 25 of the Central 2xcise Rules,2002;

Further, the adjudicating authority also confirmed the demand ol Rs. 14,79,819/-under section
[1A(4) of the Act, not reversed on the removal of capital goods damaged in lire accident
along with interest under section 11AA and imposcd (i) penalty of Rs. 14.79.819/- under

Section 11TAC(1)(c) and (ii) Penalty of Rs. l4,79,819/~unc|ér the provisions of Rule 25 of the
* Central Excise Rules,2002.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

e The appellant submitted that the concerned person was on leave due to illness and
also failed to inform to the appellant regarding OlO. Later, on being recovered. he
informed to the appellant about c'onc‘er'n'ed OIO. Due to this reason, there was delay of
07 days in filing the appeal. The applicant has requested - to consider the cause of

delay.

e The appellant submitted that they were engaged in manufacturing of Copper
Phthalocyanine Blue(CPC Blue) and Pigment Alpha Blue and holding Central Excise
. Registration No AABFN2415KXMO001. A fire incident broke out in their above said
premises on dated 01.03.2017.The appellant informed the same (o the national

Insurance Co. Ltd, The police, FSL and Central Excise Authorities also.

e That Central Excise Audil Department scrutinized their Excise Records rom
01.04.2015 To 31.03.2017. As per the duty calculation sheet, finished goods worth Rs.
19,85,625/-, semi-finished goods of Rs. 46,23,788/- and inputs of Rs. 1,58.69,120/-.
were destroyed in the fire accident which involved duty of Rs.24,57,891/-. Appellant

paid total excise duty of Rs. 24,70,529/- vide debit entry no. 21 dated 31.03.2017.

e They submitted that they have rightly paid/reversed amount of Rs. 50,000/ from
Education Cess (Rs. 35;000/-) and S&HE Cess (Rs. 15,000/-) for payment of excise
duty out of total amount of Rs. 24,70,529/-, They made reference of the Notification
No. 12/2015- CEE (NT) dated 30.04.2015, which is re-produced as under:

(87]
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the CENVAT Credit Rules, 2004 (hereinafter referred to as the said rules), in rule 3, in sub-rule
(7), in clause (b), after the second proviso, the following shall be substituted, namely:-
"provided also that the credit of Education Cess and Secondary and Higher Education Cess
paid on inputs or capital goods received in the factory of manufacture of final product on or-
after the Ist day of March, 2015 can be utilized for payment of the duty of excise leviable
under the First Schedule to the Excise Tariff Act.

o That The Appellant have submitted sample copies of the invoices raised by \\hem for

the period on or after 01.03.2015 highlighting Education Cess and SHEC charged

separately along with basic transaction value.

o That Some Capital goods namely S.S reactor, Glass Line Reactor, Scrubber etc were
also destroyed in fire on which Cenvat credit was taken by the Appellant at the time of
purchase in the year from 2012 to 2017. After that dest}'oyed, Capital goods were
removed as scrap and the scrap material was taken by the Insurance company and .
were being auctioned by insurance company. As the goods were used in their factory S
and same have become obsolete, non-functional and non-usable i.e. scrap. In such |
circumstances, Application of Rule 3(5A)(a)(ii) in place of Rule 3(SA)(b) of Cenvat = o

Credit Rules,2004 by the adjudicating authority is erroneous and liable to set aside.

o That the appellant had availed Cenvat credit of Rs. 17,71,377/-‘;on'the above capital

goods which were procured during the period from 2013 to 2017.Cenvat credit on the

depreciated value of capital goods was worked out and considered to Rs.14,79,819/-

by the adjudication authority which is not legal as per law.

o * Further they. submitted that the demand in the present case relates to the period from
2013 to 2017 .As the show cause notice has been issued on dated 26.02.2021,the
demand is time barred. Further, the Appellants hasn’t suppressed any facts to evade
payment of duty as they have filed monthly returns from time to time. Therefore,

extended period can’t be invoked.

o The appellant submitted that the demand raised without considering the submission
and facts is not legally sustainable. They denied all the demand confirmed vide
impugned OlO and requested that same may be quashed and set- aside.

4, Personal hearing in the case was held on 22.11.2023.Miss Madhu Jain, Advocate,
appeared on behalf of the appellant for personal hearing and reiterated the submission made in

the appéal. She submitted that SubRule 3(5) (a) of the Cenvat Credit Rules 2004 is not

applicable to them as the burnt capital goods didn’t go out of the factory premises. She

requested to allow their appeal.
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3 On going through the appeal memorandum, it is noticed that the impugned order was
issued on 18.01.2023 and delivered ‘olp‘;,‘c:'l%%qli._l&.‘.(?;l .2923 to appellant . The present appeal. in
terms of Section 85 of the Finance Act, 1994 was filed on 05.04.2023, i.c. alter a delay of 7
day from the last date of filing of ap’pea.l. The-appellant have along with appeal memorandum
also filed an Application seeking condonation ol'; delay stating that The appellant was not
informed timely by the concerned person and the person was on leave due to illness. When
he returned, the process of [iling appeal could get started against the impugned OO and then

after filed the present appeal on 05.04.2023 which was required to be filed on or before
200032023,
©

6. Before taking up the issue on merits, 1 proceed to decide the Application liled seeking
condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 ol the
Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or lo
allow the filing of an appeal within a further period of one month thereafter if, he is salisficd
that the appellant was prevented by sufficient cause from presenting the appéal- within the
period of tv\"o months. Considering the causc of delay given in application as genuine. |

condone the delay of 07 days and take up the appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions
. ma le in the Appeal Memorandum, during the course of' personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, éonﬁnning the demand of service tax against the

- appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise.

8. 1 find that in the SCN in question, the demand raised of Rs. 50,000/~ was against the
amount not paid from the correct Head”Basic Excise Duty” but Rs. 35000/- form the Iead of
EC and Rs. 15,000/~ from Head of SHEC. The appellant contended that they have rightly
paid/reversed amount of Rs. 50,000/- from Educalion Cess (Rs. 35,000/-) and S&LL Cess

(Rs. 15,000/-) for payment of excise duty out ol tolal amount of Rs. 24.70.529/-. "They also
made reference of the Notification No. 12/2015 - CE (NT) dated 30.04.2015 in support ol

their claim, which is re-produced as under:

the CENVAT Credit Rules, 2004 (hereinafter referred to as the said rules), in rule 3, in sub-rule
(7), in clause (b), after the second proviso, the following shall be substituted, namely:-
"Provided also that the credit of Education Cess and Secondary and Higher Education Cess
paid on inputs or capital goods received in the factory of manufacture of final product an or
after the Ist day of March, 2015 can be utilized for payment of the duty of excise leviable

under the First Schedule to the Excise Tariff Act.
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Further The Appellant have also claimed that they have submitted sample copies of the
- invoices issued to them on or after 01.03.2015 highlighting Education Cess and SHEC
charged separately along with basic transaction value. while going through the invoices
furnished, no element of EC & SHEC was shown separately. Only credit of BED @ 12.5%
was passed on by the supplier to appellant. The same was also founded at the adjudication
stage. Therefore, the appellants contention doesn’t appears to be sustainable.

8.1 Further, I find that in the SCN in question, the demand raised of Rs. 14,79,819/-was
against the Non Reversal of Cenvat Credit on the removal of capital goods damaged in fire
accident. They had availed Cenvat credit of Rs. 17,71,377/- on the above capital goods which
were procured during the period from 2013 to 2017.Cenvat credit on 'the depreciated value of -
capital goods was worked out and considered to Rs.14,79,819/-by the adjudicating authority
applying Sub Rule 3(5A)(a)(ii) of Cenvat Credit Rules,2004. The appellant contended that in
their case Rule 3(5A)(b) of Cenvat Credit Rules,2004 is applicable. The relevant| para at
present Sub Rule 5 of Rule 3 is as follows:- ' i

(5) When inputs or capit&l goods on which Cenvat Credit has been taken are removed as such from
the factory, or premises of the provider of output services, the manufacturer of final products or
provider of output service, as the case may shall pay an amount equal to the credit availed in respect
of such inputs or capital goods and such removal shall be made under the cover of an invoice referred _
to in rule 9: Provided that such payment shall not be required to be made where any inputs or capital
goods are removed outside the premises of the provider of output service: Provided further that such v
payment shall not be required to be made where any inputs are removed outside the factory for

providing free warranty of final products:,

(5A) (a) if the capital goods, on which CEVAT Credit has been taken, are removed after being used the

manufacturer or provider of output services shall pay an amount equal to the Cenvat Credit taken on

the said capital goods reduced by the percentage points calculated by straight line meVod, as
|

specified below for each quarter of a year or part thereof from the date of taking the CENVAT Credit,

namely:

b) If the capital goods are cleared as waste and scrap, the manufactdrer shall pay an amount equal to

the duty leviable on transaction value.
5(B) deals with written off.

5(C) deals with remission under rule 21 of Central Excise Rules, 2002.

In support of their claim, the appellant have furnished the copy of survey report no 1/069-
F/16-17 dated 08.10.2018 issued by the “Bhimani & Co.” in which it is mentioned that the
insured has submitted cestimate of damage towards machinery/accessories was Rs.
5,36,60,285/-. Further, they furnished the news paper cutting in which it is mentioned that fire
damaged Scrap of M/s (approx 180Mt) is available at the premises ol M/s Narayan Industries
and the intended buyers can obtained the tender documents form the survéyer M/s bhimani &
Co. From the above it appears that the capital goods was damaged in ﬁre accident de the

same was sold out as scrap whxch was valued as per kg basns Therefore, the contentlon of the
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9. In view of the above, I am in the agreement with the view of adjudicating authority for
the demand discussed in Para 8, and the same is recoverable along with interest and penalty.
Further, I am of the considered view that Sub Rule 3(SA)(b) of Cenvat Credit Rules.2004 is

. applicable in the case discussed at Para 8.1 above and demand is liable to be dropped.

10.  In view of above, I uphold the impugned OIO with extent to the demand of Rs. Rs.
50,000/~ not paid from the correct JHead “Basic Excise Duty” /- along with appropriale
iriterest and penalties. Further, Iidrop the demand of Rs.14,79,819/- Cenvat credit on the
depreciated value of capital goods. Since the demand itself is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.

11, erfier sal g &st &t T srdier st fFraerr Suies alis A B st g |
i The appeal filed by the appellant stands disposed of in above terms.
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Attested

Date :28 .11.2023

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
M/s. Narayan Industries,

A Appellant
PlotiNo 1303/1,2, Phase-IV,

G.I.l"B.C., Naroda, Ahmedabad

The Additional Commissioner, Respondent

CGST, Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Additional Commissioner, CGST, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
£53—Guard File
6) PA file







